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I. INTRODUCTION

The federal Endangered Species Act (ESA) has become a major fac-
tor in western water policy decision making on rivers supporting endan-
gered or threatened species.” Proposed water projects have been scuttied
because the project would interfere with endangered species protection.
Restrictions in irrigation district operations and irrigator water rights have
been required to protect endangered species under the ESA.

The ESA has now become a determining factor in the use and devel-
opment of the Platte River. The ESA has thwarted major water project
development within the basin, and a federal relicensing proceeding involv-
ing Nebraska’s major hydropower and irrigation project has triggered a
unique multistate-federal partnership to develop a basin-wide recavery
plan for endangered species. The Platte Cooperative Agreement estab-
lishes a broader framework for resolving endangered species-water devel-
opment conflicts than the frustrating case-by-case process it replaces.”

Section I of this article discusses the Platte River and its development.
Section II provides an overview of the Endangered Species Act, and how
the ESA has been interpreted as affecting water rights in other endangered
species protection conflicts. Section III reviews the Platte River water
projects that have been stopped or delayed as interfering with endangered
species protection. Section IV discusses the relicensing of Kingsley Dam
by the Federal Energy Regulatory Commission (FERC), and how the
Kingsley relicensing proceeding grew into the Cooperative Agreement.
Section V discusses the Cooperative Agreement, and section VI identifies
implementation challenges posed by the Cooperative Agreement, particu-

1. Melissa K. Estes, Comment, The Effect of the Federal ESA on State Water Rights, 22
ExvrL. L. 1027 (1992); Debora L. Freeman & Carmen M. Sower, Against the Flow: Emerging
Conflicts Between Endangered Species Protection and Water Use, 40 Rocky MT~. MIN. L. Inst.
23-1 (1994); A. Dan Tarlock, The Endangered Species Act and Wester Water Rights, 20 Laxp &
WaTeR L. Rev. 1 (1985); Michael A. Yuffee, Comment, Prior Appropriations Water Rights: Does
Lucas Provide a Takings Action Against Federal Regulation Under the Endangered Species
Act?, 71 Wasu. U. L. Q. 1217 (1993).

2. The full npame for this document is the “Cooperative Agreement for Platte River Re-
search and Other Efforts Relating to Endangered Species Habitats Along the Central Platte
River, Nebraska.” See infra text accompanying note 148.
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larly regarding changes in water rights administration in the three Coopera-
tive Agreement states.

II. THE PLATTE RIVER

The Platte River is an internationally significant wildlife resource. The
“big bend” segment in south central Nebraska is one of the most important
migratory waterfowl habitats in North America.®> The area serves as
habitat for the threatened piping plover and the endangered whooping
crane, lease tern and bald eagle, as well as other migratory waterfowl. Ef-
forts in the early 1970s to protect the area as a national wildlife refuge
failed, leading to the 1978 critical habitat designation by the U.S. Fish and
Wildlife Service under the ESA.4

The Platte also serves as the basis for significant irrigation and hydro-
power development in Nebraska, Colorado and Wyoming. Irrigation is the
predominant use of the river: the U.S. Geological Survey estimates that
seventy percent of the Platte’s flows at Grand Island, Nebraska have been
depleted by diversion and use.®* Flowing through Wyoming, Colorado and
Nebraska, the Platte supports the surface irrigation of 1,083,000 acres in
Colorado, 238,000 acres in Wyoming and 608,000 acres in Nebraska.® Over
seven million acre-feet’ (AF) of Platte River water is impounded in larger
reservoirs, with 1.6 million acre-feet (MAF) of storage in Colorado, 3.5
MAF in Wyoming and 2 MAF in Nebraska.? Allocation of the North
Platte River among Colorado, Wyoming and Nebraska is governed by the
U.S. Supreme Court decree,® while the South Platte is allocated between
Colorado and Nebraska.'® Nebraska and Wyoming are currently in litiga-

3. Thomas G. Shoemaker, Wildlife and Water Projects on the Platte, National Audubon So-
ciety, Audubon Wildlife Report 1988/1989 285-87 (1988).

4, Endangered Species Act, 50 CFR § 17.95 (b) (1997).

5. G.P. WiLLiams, GeEoLoGICAL SURVEY CIRCULAR, U. 8. GEOLOGICAL SURVEY, THE
CASIE OF ";m-: SHRINKING CHANNELS—THE NORTH PLATTE AND PLATTE RIVERS IN NEBRASKA
781 (1978).

6. Leo Eisel & J. David Aiken, Platte River Basin Study, Report to the Western Water
Policy Review Advisory Committee (August 1997), figure 2 (hereinafter Eisel & Aiken).

7. An acre-foot is enough water to cover an acre of land to a depth of one foot, or 325,851
gallons. A. DAN TARLOCK, Law oF WATER RiGHTs AND ReEsources § 2.03 [1] (West 1998).
KAF is a thousand acre feet, while MAF is a million acre feet.

8. Eisel & Aiken, supranote 6 (reservoirs of five KAF or more). Major Colorado reservoirs
include Eleven Mile Canyon, ninety-eight KAF; North Sterling, eighty-one KAF; and Lake
Cheeseman, seventy-nine KAF. Major Wyoming reservoirs include Seminoe, one MAF; Path-
finder, one MAF; Glendo, 789 KAF, and Alcova, 184 KAF. Major Nebraska reservoirs include
Lake McConaughy, one and seven-tenths MAF; Sutherland, sixty-five KAF; and Lake Minatare,
sixty-two KAF. Id. Sixty percent of the water stored in Glendo, and over seventy-five percent of
the water stored in Pathfinder, Alcova and Guernsey are used by Nebraska irrigators. Federal
Energy Regulatory Comm’n, FinaL ENVIRONMENTAL IMPACT STATEMENT, KINGSLEY Dam
(FERC Pros. No. 1417) & NortH PLATTE/KEYSTONE Diversion Dam (FERC Pror. No. 1835)
Prosecrs, NEBraska (FERC/FEIS-0063) 3-5 (July 1998) (hereinafter FiNaL ENVIRONMENTAL
IMPACT STATEMENT).

9. Nebraska v. Wyoming, 325 U.S. 589 (1945), modified 345 U.S. 981 (1953).

10. South Platte River Compact, 44 Stat. 195 (March 8, 1926).
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tion regarding portions of the North Platte Decree.!? The Platte and its
associated ground water alluvium also provides water to Denver, Casper,
Lincoln and Omaha, as well as a number of smaller Platte valley communi-
ties in all three states.'?

Several new irrigation projects have been proposed to increase irriga-
tion diversions, diversions that could deplete streamflows in the central
Platte critical habitat area. Federal and Nebraska endangered species pro-
tection requirements stemming from the whooping crane critical habitat
designation have contributed to the demise or delay of virtually all these
projects. In addition, the whooping crane critical habitat designation has
complicated the FERC relicensing of Kingsley dam in Nebraska. Coping
with the policy challenges of reconciling endangered species protection and
irrigation and hydropower production led to the negotiation of the Platte
Cooperative Agreement, establishing a broader framework for endangered
species protection in the Platte basin.

III. THE ENDANGERED SPECIES ACT AND WATER RIGHTS

The ESA establishes strong legal protection for designated threatened
or endangered species as well as for the protected species’ designated criti-
cal habitat.’® Species are listed as threatened or endangered by the Fish
and Wildlife Service (FWS), U.S. Department of the Interior (Interior).™
When species are listed as threatened!® or endangered,'® their critical
habitat'? is often designated'® as well. The FWS may adopt protective reg-

11. Nebraska v. Wyoming, 113 S.Ct. 1689 (1993) (Nebraska v. Wyoming I); Nebraska v. Wyo-
ming, 115 S.Ct. 1933 (1995) (Nebraska v. Wyoming II).

12. See Eisel & Aiken, supra note 6 at 29, 42-50.

13. 16 US.C. §§ 1531-1544 (1994). The first federal Endangered Species Act was adopted in
1963 and amended in 1969. The 1973 act provides the basis for the current ESA. Amendments in
1978 authorized the endangered species committee exemption process, and 1982 amendments
provided for habitat conservation plans to lessen disputes involving private property designated
as critical habitat for threatened or endangered species. For an overview of the historical devel-
opment of the ESA, see Holly Doremus, Patching the Ark: Improving Legal Protection of Brologi-
cal Diversity, 18 EcoL. L. Q. 265, 295-304 (1991).

The ESA literature is voluminous. See, e.g., Coggins & Russell, Beyond Shooting Snail Dart-
ers in Pork Barrels: Endangered Species and Land Use in America, 70 Geo. L. J. 1433 (1982);
Doremus, supra; Oliver A. Houck, The Endangered Species Act and It's Implementation by the
U.S. Departments of Interior and Commerce, 64 U. Coro. L. Rev. 277 (1993); and Zygmunt
- Plater, The Embattled Social Utilities of the Endangered Species Aci~A Noah Presumption and
Caution Against Putting Gasmasks on the Canaries in the Minefield, 27 ExvrL. L. 845 (1997).

14. 16 U.S.C. § 1533 (1994).

15. “The term ‘threatened species’ means any species which is likely to become an endan-
gered species within the foreseeable future throughout all or a significant portion of its range.”
See id. a1 § 1532 (20).

16. “The term ‘endangered species’ means any species which is in danger of extinction
throughout all or a significant portion of its range other than by a species of the Class Insecta
determined by the Sccretary [of the Interior] to constitute a pest whose protection under the
provisions of this chapter would present an overwhelming and overriding risk to man.” See id. at
§ 1322 (6) & (15).

17. “The term ‘critical habitat’ for a threatened or endangered species means:

(i) the specific areas within the geographical area occupied by the species, at the time it is
listed in accordance with the provisions of section 1533 of this title, on which are found
those physical or biological features (I) essential to the conservation of the species and
(II) which may require special management considerations or protection; and
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ulations to protect listed species,’® and must develop and implement recov-
ery plans to bring listed species back from the brink of extinction.?°

Section 7 of the act requires federal agencies to consult with the FWS
to determine whether proposed federal actions would jeopardize the con-
tinued existence of listed species, and must insure that federal agency ac-
tions are not likely to (1) jeopardize the continued existence of listed
species or (2) destroy or adversely modify identified critical habitat>* If
the FWS determines that the proposed federal agency action is likely to
jeopardize protected species or their critical habitat, the FWS must suggest
“reasonable and prudent alternatives” that would avoid jeopardy.?*> The
Section 7 consultation requirement is the ESA provision that brings federal
water projects under scrutiny. Not only do the interagency consultation
requirements apply to review of new projects, to determine whether pro-
ject design should be modified to protect endangered species, but existing
projects with a federal nexus may also be required by the FWS to enter into
consultation to determine whether existing operations should be modified
to protect endangered species.?

Exemptions may be granted by the Endangered Species Committee to
authorize jeopardy federal agency action.?* Exemptions may be granted if
the committee determines (1) there are no reasonable and prudent alterna-
tives to the proposed federal agency action; (2) the benefits of the pro-
posed action clearly outweigh benefits of alternative courses consistent
with conserving the species or its critical habitat, and such action is in the
public interest; (3) the action is of regional or national significance; (4)
neither the federal agency concerned nor the exemption applicant made
any irreversible or irretrievable resource commitment which forecloses the
formulation or implementation of any reasonable and prudent alternatives
that would avoid jeopardy; and (5) reasonable mitigation and enhance-
ment requirements are established to minimize jeopardy.?®> Despite the
controversy surrounding the ESA, surprisingly few exemptions have been

(ii) specific areas outside the geographical area occupied by the species at the time it is
listed in accordance with the provisions of section 1533 of this title, upon a determination
by the Secretary that such areas are essential for the conservation of the species.

See id. § 1532 (5) (A).

18. See id. at § 1533 (a) (3). However, critical habitat has been designated for only twenty-
two percent of the species listed. Doremus, supra note 13, at 309, n.278.

19. 16 U.S.C. § 1533 (d) (1994).

20. See id. § 1533 (f).

21. See id. § 1536 (2) (2); see also Tennessee Valley Authority v. Hill, 437 U.S. 153 (1978).
fegsg7§nerally J. David Aiken, New Directions in Nebraska Water Policy, 66 NeB.L.Rev. §, 29-40

1987).

22. 16 US.C. § 1536 (b) (3) (A) (1994).

23. The ESA regulations for interagency consultation are at 50 CF.R. pt. 402 (1998).

24. 16 US.C. § 1536 (e). Committee members include the Agriculture, Army and Interior
Secretaries, the Council of Economic Advisors chair, the EPA and National Oceanic and Atmos-
pheric Administration administrators, and one representative from each affected state appointed
by the President. See id. § 1536 (e) (3).

25. Seeid. §§ 1536 (h) (1) and (d). Additional requirements are established for the applicant
to be considered for an exemption. See id. § 1536 (g).
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requested, and no exemptions have been granted to date.?¢
Section 9 of the ESA prohibits any person from taking threatened or
endangered species, even if no federal agency action is involved.?” The
term “take” is broadly defined,”® and has been interpreted to include de-
struction or modification of critical habitat.?® Those whose property use
affects critical habitat may apply to the FWS for an incidental take permit
“if such taking is incidental to, and not the purpose of, the carrying out of
an otherwise lawful activity.”3® Incidental take permit applicants must pre-
pare a conservation plan indicating inter alia “the steps the applicant will
take to minimize and mitigate” adverse impacts on threatened or endan-
gered species.®® An incidental take permit can be granted only if inter alia
the applicant will, “to the maximum extent practicable, minimize and miti-
gate the impacts of such taking” and “the taking will not appreciably re-
duce the likelihood of the survival and recovery of the species in the wild
..”32 Penalties for civil and criminal violations of these requirements are
substantial.*

WATER RIGHTS IMPLICATIONS

In two of the three federal court decisions involving water rights and
the ESA, the use of existing water rights were significantly curtailed to pro-
tect endangered species. In the third case, all the water from a new federal
reservoir was dedicated to endangered species protection. These results
foreshadow the similar treatment of proposed water projects discussed in
section III. These cases have crucial implications for Platte valley water
right holders, as well as water project developers. No cases reported to
date provide any assurance to appropriators that their water use will be
protected against the claims of endangered species protection.

The first decision is the controversial Pyramid Lake case>* At issue

26. Houck, supra note 13, at 330.

27. 16 U.S.C. § 1538 (a) (1) (B) (1994).

28. “The term ‘take’ shall mean to harass, harm, pursue, hunt, shoot, wound, kill, trap, cap-
ture, or collect, or attempt to engage in any such conduct.” See id. § 1532 (19).

29. Babbitt v. Sweet Home Chapter of Communities for a Great Oregon, 115 S.Ct. 2407
(1995) (interpreting 50 C.F.R. § 17.3 (1997)).

30. 16 U.S.C. § 1539 (a) (1) (B).

31. Seeid. § 1539 (a) (2) (A).

32. See id. § 1539 (a) (2) (B). The incidental take authority has been used by the Depart-
ment of inierior (Interior) to authorize “habitat conservation plans,” where (generally) private
owners of critical habitat agree to preserve habitat in exchange for FWS approval to develop part
of the habitat. The habitat conservation plan (HCP) authority has emerged as a powerful tool for
avoiding endangered species habitat protection conflicts. See Donald C. Bauer and Karen L.
Donovan, The No Surprises Policy: Contracts 101 Meets the Endangered Species Act, 27T ExvTL. L.
767 (1997); John Kostyack, Reshaping Habitat conservation Plans for Species Recovery: An Intro-
duction to a Series of Articles on Habitat Conservation Plans, 27 ExvrL. L. 755 (1997); J. B. Ruhl,
Regional Habitat Conservation Planning Under the Endangered Species Act: Pushing the Legal
and Practical Limits of Species Protection, 44 Sw. L. REv. 1393 (1991); Richard E. Webster, com-
ment, Habitat Conservation Plans Under the Endangered Species Act, 24 Sax DieGo L. Rev. 243
(1987).

33. Up to 325,000 penalty for civil violations, and up to $50,000 fine, up to one year imprison-
ment, or both for criminal violations. 16 U.S.C. § 1540 (a) (1) and (b) (1) (1994).

34. Carson-Truckee Irr. Water Conserv. Dist. v. Watt, 549 F.Supp. 704 (D. Nev. 1982). aff'd
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was the Bureau of Reclamation’s (Bureau)>® authority to place endangered
species protection over the demands of municipal and industrial (M&I)
water uses for water from the 225 KAF Stampede reservoir, constructed in
197026 In Carson-Truckee, the court rejected the contention of M&I water
users that the ESA required the Bureau to merely prevent the extinction of
the endangered cutthroat trout and cui-ui fish species; instead, the court
ruled that the ESA “give[s] endangered species priority over the ‘primary
missions’ of federal agencies.”?” The court concluded that “the Secretary
[of Interior] is required to give the Pyramid Lake fishery priority over all
other purposes of Stampede until the cui-ui fish and Lahontan cutthroat
trout are no longer classified as endangered or threatened.”*® This holding
was based on the ESA’s definition of “conserve,” which is “to use all meth-
ods and procedures which are necessary to bring any endangered species or
listed species to the point at which the measures provided pursuant to this
chapter are no longer necessary.”® The court’s ruling indicates that Inte-
rior (and the FWS) have wide latitude in what is appropriate agency action
to effect the recovery of threatened or endangered species. In this case the
court ruled that the Bureau’s election to dedicate the entire water supply
from Stampede to the recovery of endangered species was authorized by
the ESA. The implications are staggering: any federal water project could
have its entire water supply rededicated from its prior water supply uses to
endangered species recovery. Congress subsequently authorized the use of
7.5 KAF from Stampede for M&I use in “worse than critical drought
conditions.”4?

In the second federal court decision with important implications for
the Platte valley irrigation projects subject to endangered species protec-
tion, a California irrigation district was prohibited from pumping water
from the Sacramento River at a rate greater than 1100 cubic feet per sec-
ond* (cfs) during the irrigation season (during which pumping averaged

in part & rev’d in part on other grounds, Carson-Truckee Irr. Water Conserv. Dist. v. Clark, 741
F.2d 257 (9™ Cir, 1984), cert. denied sub nom. Nevada v. Hodel, 470 U.S. 1083 (1985) (hereinafter
Carson-Truckee).

35. The Bureau of Reclamation (Department of the Interior) is responsible for administering
the federal reclamation, which includes construction and operation of federal reclamation (i.e.
irrigation) projects. Aiken, supra note 21, at 17-19.

36. The Stampede reservoir was part of the development of the Little Truckee river, which
flows from eastern California through a series of dams and reservoirs (including Stampede, join-
ing the Truckee river and flowing into Nevada where it empties into Pyramid Lake). Carson-
Truckee, 549 F.Supp at 706. The much larger Newlands irrigation project was allocated over 712
KAF for irrigation purposes. Id. at 707-08 n.7. However, only 65,000 acres out of the 232,000
intended to be irrigated were actually irrigated. United States v. Carson-Truckee Irr. Dist., 649
F.2d 1286, 1292 n.1 (9" Cir. 1981).

37.) Carson-Truckee, 549 F.Supp at 709, (quoting Tennessee Valley Authority v. Hill, 437 U.S.
at 185).

38. Id. at 710.

39. 16 U.S.C. § 1532 (3) (1994).

40. In 1990 Congress enacted the Truckee-Carsen-Pyramid Lake Water Settlement Act,
which implements a preliminary settlement among most major water users. The Secretary of
Interior is directed to develop recovery plans for the listed fish species to include water rights
purchases from willing sellers. TArRLOCK, supra note 9, § 9.06 [4] [c] at 9-48.

41. A cubic foot per second is a measurement of the rate of water flow. One cfs equals 448.8
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2000 cfs and peaked at 2900 cfs) in order to avoid jeopardizing the contin-
ued existence of the threatened winter-run chinook salmon.** The district’s
pumping at rates exceeding 1100 cfs resulted in the loss of 400,000-
10,000,000 juvenile chinook salmon annually. The decision indicates that
private water rights may be severely restricted (e.g. reduced by forty-five to
sixty-two percent in order to protect endangered species). This decision is
another warning to private (non-federal) appropriators using water that
also provides habitat for endangered species: the needs of endangered spe-
cies come before those of prior appropriators under the ESA, even though
those private appropriations have no federal connection (beyond the
ESA).

The third case involves the cancellation of Bureau water contracts in
order to provide water for endangered species.*> Westlands project irriga-
tors had purchased 900 KAF for irrigation from the Bureau beginning in
1963. In 1993, the Bureau announced reductions in irrigation allotments
ranging from 50-100 percent in order to satisfy ESA requirements. The
irrigators sought a court order requiring the Bureau to continue the water
sales without reference to ESA requirements.** The court concluded that
the Bureau was authorized to reduce irrigation water sales in order to pro-
tect endangered species.*®

In all three of these cases the interests of endangered species were
placed above the interests of appropriators. It made little difference
whether the irrigators were purchasing water from federal water projects,
or whether appropriators were simply exercising their water rights under
state law. If the FWS determines that appropriated water is needed in or-
der to accomplish the recovery of endangered species, the endangered spe-
cies get first claim. In negotiations regarding the recovery of endangered
species, the FWS negotiates from a very strong legal position.

IV. PLATTE WATER PROJECTS AND THE ESA

The experience in the Platte has not differed from the three federal
cases discussed above: water projects not taking endangered species into
account would violate the ESA.*¢ There are two separate threads in the
Platte endangered species-water rights controversies: protection efforts

gailons per minute (gpm) of water flow. GeorRGE GourLp & DouGLAas GranTt, Cases &
MATERIALS ON WATER Law 14 (West 5 ed. 1995).

42. United States v. Glenn-Colusa Irr. Dist., 788 F.Supp. 1126 (E.D. Cal. 1992).

43. Barcellos & Wolfsen v. Westlands Water Dist., 849 F.Supp. 717 (E.D.Cal. 1993).

44. Id. at 720-21.

45. The irrigators also sought, unsuccessfully, to require the Bureau to pay for the cost of
replaccment water. Id. at 721.

46. While the ESA requires that “federal agencies shall cooperate with State and local agen-
cies to resolve water resource issues in concert with conservation of endangered species,” 16
U.S.C. § 1531 (c) (2) (1994), the courts have continued to rule that the conservation of endan-
gered species continues to be the primary consideration, despite the impact on water rights.
“This provision does not require . . . that state water rights should prevail over the restrictions set
forth in the [ESA]. Such an interpretation would render the Act a nullity.” United States v.
Glenn-Colusa Irr. Dist., 788 F.Supp. at 1134.
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under the federal ESA, and protection efforts under the Nebraska endan-
gered species act. The results are the same, even though the laws are some-
what different. The reasonable and prudent aiternatives (RPAs) developed
by the FWS to avoid jeopardy in several of the federal cases is traced to
provide background on the Platte Cooperative Agreement endangered
species recovery plan.

CriTIcAL HABITAT DESIGNATION

On May 15, 1978, the FWS designated the “Platte River bottoms” in
Nebraska from Lexington to Shelton as critical habitat for the endangered
whooping crane.*’ In time additional endangered and threatened species
would be identified.*® '

GRAYROCKS

The first Platte River water project impacted by the ESA was the pro-
posed Grayrocks dam and reservoir in Wyoming.*® Grayrocks was to im-
pound approximately 104 KAF of Laramie River water in Wyoming as part
of a coal-fired electric generating station developed by Basin Electric coop-
erative and located on the Laramie near Wheatland, Wyoming.>® The Lar-
amie River is the major tributary to the North Platte River in Wyoming,
contributing approximately seventeen percent of its flows at the Wyoming-
Nebraska line.”! The power project alone would have reduced flows into
Nebraska by approximately 23 KAF per year.”> The North Platte is allo-
cated by Nebraska v. Wyoming,>® which grants Nebraska seventy-five per-
cent of the river flow during the irrigation season. The flow reductions
from Grayrocks would most directly have affected water storage down-
stream in Lake McConaughy for irrigation and hydropower generation
purposes. The flow reductions also had the potential to impact the central
Platte whooping crane critical habitat designation. The Central Nebraska
Public Power and Irrigation District (CNPPID), which owns and operates
Kingsley dam and Lake McConaughy, sought to have the Nebraska Attor-
ney General challenge Grayrocks as violating the Nebraska v. Wyoming
water allocation.> However, the state of Nebraska filed suit alleging viola-

47. See 50 CF.R. § 17.95 (b) (1997) (The Platte River bottoms are described as the Platte
River channel and immediately adjacent wetlands.).

48. The other additional threatened and endangered bird species are: interior lease tern,
piping plover, bald eagle, peregrine falcon and Eskimo curlew. Additional species include the
endangered American burying beetle and the threatened western prairie fringed orchid. Feb-
ERAL ENVIRONMENTAL IMPACT STATEMENT, supra note 8, at 3-36.

49. The discussion of the Grayrocks case is taken from Aiken, supra note 21, at 32-40.

50. Aiken, supra note 21, at 32-33.

51. Nebraska v. Rural Electrification Administration (REA), 12 Env’t. Rep. Cas. (BNA)
1156, 1161 (D. Neb. 1978), appeal vacated & dismissed, 594 F.2d 870 (8" Cir. 1979).

52. Aiken, supra note 21, at 33. An additional 22.5 KAF of water from Grayrocks was to be
allocated to the proposed Corn Creek irrigation project. Nebraska v. REA, 12 Env’t. Rep. Cas.
(BNA) at 1164.

53. 325 U.S. at 589.

54. See Aiken, supra note 21, at 33 n.149.
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tions of the National Environmental Policy Act (NEPA)>® and the ESA.

The suit sought to enjoin construction of Grayrocks, alleging that the
Rural Electrification Administration (REA) (who was providing the pro-
ject financing) and the U.S. Army Corps of Engineers (Corps) (who was
considering granting the project’s Section 404 permit under the Clean
Water Act>®) had both violated NEPA and the ESA, first by failing to con-
sider the project’s environmental impacts on the whooping crane critical
habitat in Nebraska, and second by failing to insure that Grayrocks did not
jeopardize the continued existence of the whooping cranes.”” The federal
district court ruled that the REA’s environmental impact statement (EILS)
was deficient inter alia for not considering downstream impacts on the Ne-
braska whooping crane habitat, and for failing to consult with the FWS on
the endangered species issues.”® The court set aside the Section 404 permit
and the REA loan guarantees as unlawful.>®

With the adverse ruling, the Grayrocks developer, Basin Electric (Ba-
sin), had to settle the case or prepare a new EIS dealing with the Nebraska
whooping crane habitat issues. Basin elected to settle, agreeing to reduce
project water consumption to satisfy Nebraska irrigation interests, and to
establish the $7.5 million Platte River Whooping Crane Habitat Mainte-
nance Trust.®® There is considerable irony in the Grayrocks outcome. Re-
call that it was CNPPID who persuaded the State of Nebraska to initiate
the Grayrocks litigation. The Whooping Crane Trust created by the
Grayrocks settlement was an aggressive participant in the hydropower rel-
icensing of CNPPID’s Kingsley dam and Lake McConaughy, which ulti-
mately led to the development of the Platte Cooperative Agreement.

The Grayrocks decision foreshadowed what would happen to subse-
quent Platte water development projects in Colorado, Nebraska and Wyo-
ming: all would be deferred or terminated because of their potential
adverse impact on the whooping crane critical habitat.

WILDCAT

The proposed Wildcat irrigation project on the South Platte River in

55. NEPA requires federal agencies to prepare environmental impact statements (EISs) for
all “major federal actions significantly affecting the quality of the human environment . . . .” 42
U.S.C. § 4332 (C) (1994). See generally Aiken, supra note 21, at 25-26.

56. Section 404 of the Clean Water Act, 33 U.S.C. § 1344 (1994), requires permits to be
obtained from the Corps of Engineers (Corps) prior to the discharge of dredged or fill material
into waters of the United States. See generally Aiken, supra note 21, at 27-29.

57. Nebraska v. REA, 12 Env’t. Rep. Cas. (BNA) at 1159. Nebraska was joined by the Na-
tional Audubon Society, the National Wildiife Federation, and the Nebraska Wildlife Federation.
Aiken, supra note 21, at 34 n.152.

58. Nebraskav. REA, 12 Env’t. Rep. Cas. (BNA) at 1161-71. See Aiken, supra note 21, at 34-
35 nn.153-59. After the REA had rebuffed the FWS’s request for interagency consultation, FWS
issued a jeopardy opinion indicating that Grayrocks would jeopardize the continued existence of
the whooping crane habitat by destroying or modifying its critical habitat, and indicated that
further studies would be needed. Nebraska v. REA, 12 Env’t. Rep. Cas. (BNA) at 1170. See
Aiken, supra note 21, at 35 n.161.

59. Nebraska v. REA, 12 Env’t. Rep. Cas. at 1180-81.

60. Aiken, supra note 21, at 40 nn.192-93.
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eastern Colorado was stopped by denial of a Section 404 dredge and fill
permit because of impacts on the downstream Platte critical habitat. The
Riverside Irrigation District (District) sought to comstruct the 60 KAF
Wildcat dam and reservoir on the South Platte under a general Section 404
permit.5! The Corps denied the general permit, based on a 1982 FWS jeop-
ardy opinion that the project would affect the Platte critical habitat in Ne-
braska. The District appealed, arguing that dam construction itself would
not affect the critical habitat in Nebraska. The court denied this argument,
ruling that indirect effects of reservoir construction, i.e., reduced stream-
flow, could also be taken into account in Section 404 proceedings.> These
decisions have indefinitely delayed the project.5®

NARROWS

The proposed Bureau of Reclamation Narrows Unit would have
stored 1.1 MAF on the South Platte to irrigate 287,000 acres in eastern
Colorado. A 1983 FWS jeopardy opinion concluded that reduced stream-
flows would harm the downstream critical habitat in Nebraska. The jeop-
ardy opinion recommended 52 KAF mitigation flow releases, which were
rejected by the Bureau.5* The Bureau and FWS subsequently engaged in
the 1984-93 state-federal Platte River Management Joint Study (an impor-
tant precursor to the Cooperative Agreement) in an attempt to resolve the
issue.%®

NeBrASkA ProJIECTS

Several Nebraska irrigation projects have been terminated due to the
endangered species concerns, although the projects were challenged under
state law rather than federal law. In 1975, Nebraska adopted state endan-
gered species legislation patterned after the federal act, but because there
is no Nebraska endangered species exemption process, the Nebraska act is
to that extent more protective of endangered species than the federal
ESA.% The Nebraska act is administered by the Nebraska Game and

61. Under 33 U.S.C. § 1344 (e) (1994), the Corps may issue general perinits on a state, re-
gional or national basis for any category of activities involving discharges of dredged or fill mate-
rial if the activities are similar in nature, and will cause only minimal adverse environmentat
impacts both separately and cumulatively. Projects that qualify for a general permit do not need
to apply for an individual Section 404 permit, which triggers NEPA and ESA review. Id.

62. Riverside Irr. Dist. v. Andrews, 568 F.Supp 583 (D.Colo. 1983), aff'd 758 F.2d 509 (10th
Cir. 1985).

63. Shoemaker, supra note 3, at 288.

64, GALEN L. BuTERBAUGH, NARROWS UnIT BioLoGIcAL OrINION-WHOOPING CRANE 13-
14 (Jan. 20, 1983). The FWS determined that the depletions at Overton, at the top of the critical
habitat, would be reduced by 91.9 KAF per year. Id. at 2. Thus the FWS in its RPA required
only fifty-seven percent replacement of total depletions. The FWS also recommended as a con-
servation measure that the Bureau share the expense of additional studies to determine the ex-
tent of habitat needs. Id. at 14.

65. Id. at 288-89; Eisel & Aiken, supra note 6, at 8-9.

66. NeB.Rev.StaT. §§ 37-801 to 37-811 (1997). The Nebraska no-jeopardy provision pro-
vides that agencies insure that state actions “do not jeopardize the continued existence of such
endangered or threatened species or result in the destruction or modification of habitat of such
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Parks Commission (GPC).*” State agencies, including the Nebraska De-
partment of Water Resources (DWR), must consult with the GPC to deter-
mine whether their proposed state actions would jeopardize endangered or
threatened species.®® GPC jeopardy opinions and the inability of irrigation
project sponsors to comply with endangered species requirements have
sounded the death knell for several Platte water development projects.

LitTLE BLUE®®

The Little Blue/Catherland irrigation project will hold a special place
in the history of Nebraska water law, leading to the resolution of a decades-
old controversy regarding transbasin diversion, and leading to a ruling that
the DWR was subject to endangered species consultation requirements
under the Nebraska endangered species act.

In 1980 the Nebraska Supreme Court ruled, in Little Blue I, that in-
terbasin transfers of surface water were legal in Nebraska.”® Little Blue I
involved the Catherland project, which proposed to divert 125 KAF water
from the Platte to irrigate 66,500 acres in the Blue River basin in south
central Nebraska. Little Blue I overruled a 1936 decision prohibiting in-
terbasin water transfers,”’ and ignited the race among Nebraska irrigation
‘interests to obtain Platte appropriations for new irrigation projects.”?

After Little Blue I, the DWR held additional hearings and issued the
Catherland appropriations. In 1982, the Nebraska Supreme Court ruled in
Little Blue I1 that the DWR was required to consult with the GPC to deter-
mine whether Catherland would jeopardize endangered species or their
critical habitat before the director could issue a Catherland
appropriation.”

After Little Blue II, the GPC evaluated the impact of Catherland on
the Platte species. The GPC concluded in a 1983 jeopardy opinion that the
project would irreparably harm endangered species and their critical

species which is determined by the commission to be critical.” Id. § 37-807 (3). The correspond-
ing federal no-jeopardy language is less absolute: federal agencies must insure that agency action
“is not likely to jeopardize the continued existence of any endangered species or threatened spe-
cies or result in the destruction or adverse modification of [critical] habitat . ...” 16 U.S.C. § 1536
(a) (2) (1994). The Nebraska act prohibits taking of endangered or threatened species,
Nes.Rev.StaT. § 37-806 (8) (b) (1997), but does not authorize exemptions.

67. NeB.ReEV.STAT. §§ 37-805 and 37-808 (1997).

68. Nen. Rev. Star. § 37-807 (2) and (3) (1997); Little Blue NRD v. Lower Platte North
NRD (Little Blue II), 210 Neb. 862, 317 N.W.2d 726 (1982). See Aiken, supra note 21, at 55-57.

69. The discussion of the Little Blue trilogy and their legal-political aftermath is taken from
Aiken, supra note 21, at 53-69.

70. Little Blue NRD v. Lower Platte North NRD (Little Blue I), 206 Neb. 535, 294 N.W.2d
598 (1980). See Aiken, supra note 21, at 54-55.

71. Osterman v. Central Nebraska Public Power & Irr. Dist., 131 Neb. 356, 268 N.W. 334
(1936), overruled by Litile Blue I, 206 Neb. 535. Regarding the transbasin diversion issue, see
Jarret C. Oeltjen, Richard S. Harnsberger & Ralph J. Fischer, Interbasin Transfers: Nebraska Law
and Legend, 51 Nes. L. Rev. 87 (1971); RicHARD S. HARNSBERGER & NORMAN W, THORSON,
NEBRASKA WATER Law & ADMINISTRATION §§ 7.10-7.14 (Butterworth Legal Pub. 1984).

72. Aiken, supra note 21, at 55.

73. Litle Blue 11, 210 Neb. 862. See Aiken, supra note 21, at 55-57.
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habitat unless project operation were modified.”* The Catherland jeopardy
opinion aroused a storm of controversy within the Nebraska water devel-
opment community: the GPC had the apparent authority to in effect kill a
water project based on adverse endangered species impacts. Nebraska
Governor Bob Kerrey established his 1983 Water Independence Congress
to deal inter alia with the water development impasse created by Little Blue
II and the GPC jeopardy opinion.”” The 1984 Unicameral enacted most of
the Water Congress water policy recommendations, which included estab-
lishment of a new Water Management Board (WMB) to deal with develop-
ment-environmental conflicts (although the Nebraska endangered species
act was not affected). The WMB’s short-lived authorities did not extend to
existing water right applications such as Catherland, however, unless the
project sponsor sought WMB review. As project sponsors elected to
forego WMB review, the Catherland remained in the hands of the DWR.”¢

After the 1983 GPC jeopardy opinion, the DWR director held public
hearings, taking additional testimony regarding the impact of Catherland
on the Platte critical habitat. In 1986 the DWR director ruled that the pro-
ject would not harm endangered species (despite the GPC jeopardy deci-
sion) and issued the project water rights. The 1986 DWR decision granting
the Catherland appropriations despite the GPC jeopardy opinion was im-
mediately appealed to the Nebraska Supreme Court. The case was argued
in 1987 and reargued in 1988. The major legal issues included whether
there was sufficient factual basis for the DWR director to determine that
Catherland would not harm Platte River endangered species despite the
GPC biological opinion to the contrary.”’

The Nebraska Supreme Court did not reach the endangered species
issue. Instead, the court ruled that an assignment of the water right appli-
cation for the irrigation project from the Little Blue NRD to the Cather-
land reclamation district was illegal, ending the project.”®* The NRD was
the original project sponsor back in the early 1970s. The project became
politically controversial over the years for a variety of reasons, including
costs, the fact that the project would not deliver water to the portion of the
NRD with declining ground water supplies, and environmental concerns.
Finally, the NRD board of directors voted not to pursue the project and
assigned its water right application to the Catherland reclamation district to
allow the district to pursue the project instead of the NRD. The DWR
substituted the reclamation district for Little Blue as the party in interest
over objection. The Nebraska Supreme ruled that unperfected appropria-

74. See Aiken, supra note 21, at 55.
75. Id. at 58-59.
76. Id. at 59-69.

71. See Eric Pearson & I. David Aiken, Protecting Public Values in the Platte River, 20
CrelGH. L. Rev. 361 (1987).

78. In re Applications A-15145, A-15146, A-15147, and A-15148, 230 Neb. 580, 433 N.W.2d
161 (1988) (Little Blue III).
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tion applications are not personal property.” The court stated that assign-
ment of unperfected appropriation applications could result in collusion
between applicants, were unfair to those who applied between the original
application and its assignment, and were not in the public interest. The
court further ruled that neither appropriation nor NRD statues authorized
the transfer of unperfected appropriations.

The Lirttle Blue litigation had a profound effect on Nebraska water law.
Ironically, while Little Blue I opened the door to water development of the
Platte by out-of-basin interests, Little Blue II slammed the door shut by
ruling that Platte water rights applications were subject to endangered spe-
cies interagency consultation and protection requirements, a door the court
did not reopen in Little Blue I11. Like the federal ESA water project litiga-
tion it parallels, Little Blue points to the need for a broader policy context
for dealing with conflicts between water projects and endangered species.
The WMB was designed to deal with those conflicts. Specifically the WMB
was authorized to rescind newly authorized instream appropriations to pro-
vide sufficient unappropriated water for WMB-approved water projects,®°
and to force a water project compromise between water development and
environmental interests.®’ However, the WMB was also constrained by the
Nebraska ESA, which limited its ability to force project compromises when
endangered species were involved. The WMB authorities were repealed in
1991.

Perkins CounTy CANAL

Appropriations applications for the “Perkins county canal” project
purportedly authorized by Article VI of the 1923 South Platte river com-
pact was dismissed by the DWR when the project sponsor, the Twin Platte
Natural Resources District (NRD) failed to engage in endangered species
consultation with the GPC.®> The NRD contended that it was entitled to a
legal determination from the DWR that it would have received a 1921 pri-
ority date based on the compact before spending the estimated $200,000
required for endangered species consultation. The Nebraska Supreme
Court sustained the DWR Perkins county canal application dismissal in
1986.

79. Appropriations must be perfected, i.e. the appropriated water applicd to a beneficial use,
for the appropriation to take effect. Applications for appropriations which are incomplete, i.e.
for which the appropriated water has not been applied to a beneficial use, are considered un-
perfected. C. PETer GorLErUD I, THE PERMIT PROCESS AND COLORADO’S ExcerTiON § 14.03
(d), reprinted in RoBeRT E. BECK, 2 WATERS AND WATER RiguTs (Mitchie 1991).

80. NEB.REV.STAT. § 46-2,117 (1988), repealed by Laws 1991, LB 772 § 8. See Aiken, supra
note 21 at 63-67.

81. NeBn.Rev.Stat. § 2-15,110 (1987), repealed by Laws 1991, LB 772, § 8. See Aiken supra
note 21 at 59-61.

82. In re Applications A-15995 & A-16006, 223 Neb. 430, 390 N.W.2d 506, 511 (1986).
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ENDERS

Applications for the proposed Enders irrigation project in southwest-
ern Nebraska were denied by the DWR for failure to comply with state
endangered species protection requirements. The Hitchcock & Red Wil-
low and Frenchman Valley irrigation districts in southwestern Nebraska
jointly sought an appropriation to divert 45,000 acre feet of water from the
South Platte river for supplemental storage in the Enders reservoir in the
Republican river basin near Imperial. The water would have supplemented
reduced storage in Enders resulting from declining Republican river
streamflows. The GPC issued a biological opinion concluding that the pro-
posed diversion would jeopardize the continued existence of three Platte
river endangered species: the whooping crane, bald eagle, and least tern.
The irrigation districts did not present information to the DWR contesting
the jeopardy opinion, and did not modify their diversion proposal to avo